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ORDER

PER AMIT SHUKLA, J.M.:

The aforesaid appeals pertaining to Assessment Years
1997-98 & 1998-99 have been taken up for hearing by this
Special Bench in pursuance of direction given by the Hon'ble
Delhi High Court vide judgment and order dated 7t
September, 2012, passed in ITA Nos. 395 of 2005; 1137 &
1138 of 2006, 503 and 1324 of 2007; and 30 of 2008. The
Hon'ble High Court has remanded certain issues back to the
Tribunal to be decide afresh as to, firstly, whether the Indian

subsidiary of the assessee would provide business connection
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or a permanent establishment in India; secondly, even if so,
then is there any attributes of profits on account of assigning,
networking planning and negotiation of off-shore contract
supply in India and if yes then to what extent and basis
thereof; and lastly, the question of notional interest on
delayed consideration received for supply of equipment and
software, is taxable in the hands of the assessee as interest
from vendor financing. Before we proceed with the issues
which have been remanded back by the Hon'ble High Court to
be decided afresh, it would be apposite to deliberate upon the
brief facts and background in a succinct manner as culled
out from the order of the Hon'ble High Court as well as the

material placed on record.

Brief facts and background:

2. The assessee, i.e., Nokia Networks OY (formerly known
as Nokia Telecommunications OY), is a company incorporated
under the laws of Finland and is engaged in the
manufacturing of advanced telecommunication systems and
equipments (GSM Equipments) which are used in fixed and
mobile phone networks; and trading of telecommunication of
hardware and software. In the year 1994 (i.e., on 30.03.1994),
assessee had established a Liaison Office (LO) and later on a
wholly own subsidiary was incorporated on 23.05.1995,
named as “Nokia India Pvt. Ltd” (herein after referred to as
Nokia India or NIPL). During the period when LO was in
operation, the GSM equipments manufactured in Finland
were sold to Indian Telecommunication operators from

outside India on principle to principle basis under
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independent buyer-seller arrangements as well certain
contracts for installation was also entered. After the
incorporation of NIPL in May 1995, the installation activities
were carried out by the Indian subsidiary under its
independent contracts with the Indian Telecommunication
operators. The following contracts as culled from the

Assessment order were entered by the assessee:-

S.No. Name of the customer Date of contract

L DTL US (West) Telecommunications Services (P) Ltd. 2>.06.19%
Fascel Ltd. 02.06.1996

3. Tata Communications Ltd. 15.06.1996

4. Evergrowth Telecom Ltd. 17.10.1996

5. Modi Telestra (India) Ltd. 23.03.1995

6. Skycell Communications Ltd. 17.02.1995

7 Supreme Not available

In all the aforementioned contracts, the installation activities
were performed by the Indian subsidiary under separate
agreement entered into between NIPL and the Indian Cellular
Operators. In so far as supply/contracts of equipments
entered with Modi Telstra (India) Ltd. and Skycell
Communications Ltd., the same were signed prior to
incorporation of NIPL on 23.05.1995. The installation
activities qua these contracts earlier form part of the original
equipment supply contract but later on were subsequently
assigned to NIPL. For the off-shore supply of equipments, the

Nokia Finland did not file return of income in India for the
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impugned Assessment Years 1997-98 and it was only in
response to notice issued u/s. 142(1) on 03.11.1999, that the
assessee has filed its return of income on 09.12.1999 without
offering any income taxable in India on the ground that it
does not have a PE in India, and therefore, in view of the
provision of DTAA between India and Finland nothing can be
brought to tax in India. It was further claimed that it does not
have also any business connection in India as it has supplied
goods to Indian Telecom Operators on principle to principle

basis, therefore, no income can be taxed in India.

3. The Assessing Officer completed the assessment u/s.
143(3) vide order dated 2.3.2000 in the following manner (as
summarised by the Hon’ble High Court):-
(a) Nokia was carrying on business in India through a
Permanent Establishment (PE). Both the Indian Liaison Office
and Indian subsidiary were held to constitute a PE of Nokia in
India. 'Installation PE' was also constituted on the basis that
Nokia had supported Indian subsidiary in discharging its

obligation under the installation contracts.

(b) 70% of total equipment revenue (comprising of
hardware and software) was attributed to sale of hardware and
40% of the same was estimated as income of Nokia from supply
of hardware. Further 30% of the profits so determined were
attributed to the PE of Nokia in India. The remaining 30% of
the equipment revenues were attributed towards supply of
software and the same was taxed as 'royalty' (on a gross basis)
both u/s 9(1)(vi) of the Income-tax Act and under Article 13 of
the India-Finland DTAA, holding that software was not sold but
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licensed to the Indian telecom operators.

(c) In addition, income from vendor financing and delayed
payment was imputed at Rs.50,000,000/- for each assessment
year on account of specific clause in this regard in the offshore
supply contracts. The said income was classified as commercial
income and added to the income from sale of equipment and

licensing of software and taxed at the rate of 55%.

4.1  Accordingly, the addition was made under the following
heads:-
(1)Profit on sale of hardware — INR 38,99,98,921
(2) Profit on licensing of software — INR 43,98,48,409
(3)Interest income — INR 5,00,00,000.
5. The finding of the 1d. CIT (A) has been summarized by

the Hon'ble High court in its judgment in the following

manner:-

“(i) True intention of the contract of supply was not merely to
supply the equipment but was also to install and provide related

services by or on behalf of Nokia.

(i) Nokia was held to have its presence in India in the form of the
Liaison Office and Indian subsidiary. 'Installation PE' was also
affirmed on the basis that Indian Subsidiary did not act
independently in discharge of its obligation towards Indian

telecom operators.

(iit) India specific Profit and Loss statement, duly audited by the
Auditors of Nokia, was rejected on the basis that Profit and Loss

statement was not supported by any documents.
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(iv) Profit on sale of equipment (comprising of hardware and
software) was arrived at on the basis of net margins disclosed in
the global profit and loss accounts of Nokia and 50% of the same
was attributed to activities alleged to have been undertaken by
Nokia in India.

(v) Income from vendor financing was held to be rightly
computed by the Assessing Officer.

(vi) Interest under section 234B of the Act was, however,

deleted.”

From the stage of the 1d. CIT (A), the matter had

travelled upto the Tribunal wherein the Special Bench was

constituted along with other appeals of Motorola Inc. and

Ericsson radio systems. The key issues before the Special

Bench were following:-

“(a) Whether the Liaison Office of Nokia constitutes a PE in
India under Article 5 of the DTAA?

(b) Whether NIPL constitutes a PE in India under Article 5 of the
DTAA?

(c) If the answer to Question Nos.1 and 2 is in affirmative, what

is the income attributable to the PE under Article 7 of the DTAA?

(d) Whether income from off-shore supply of equipment can

be taxed in India?

(e) Whether any income forming part of the consideration
for supply of equipment and licensing of software integral
thereto is taxable as 'royalty’ under section 9(l)(vi) of the Income

Tax Act, 1961 or Article 13 of the DTAA?

(f) Whether on facts and in law the notional interest on delayed
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consideration for supply of equipment and licensing of software

is taxable in the hands of Nokia?

(g) Whether interest under section 234B of the Act can be levied
on Nokia, being, a non-resident when TDS provisions applied to
the sums in question and tax due had not been deducted at

source?”

6.1 These questions have been decided by the Special
Bench vide judgment dated 22.06.2005; however, in so far as
the appeal relating to the assessee is considered, the following
findings have been given by the Special Bench which finding
too has been summarized in the judgment of the Hon'ble High

Court in the following manner:-

(1) Liaison Office neither constituted a business connection under
the Act nor a PE of the Nokia under Article 5 of the India-Finland

DTAA, as it merely carried on advertising activities in India.

(2) Sale of hardware took place outside India and no income from

sale of hardware accrued to Nokia in India.

(3) Nokia was not responsible for installation of telecom
equipment and Nokia's arrangement with the Indian Telecom
Operators did not constitute a works contract. NIPL is a separate
corporation entity and is also assessed separately for its

installation income.

(4) However, Nokia was held to have a PE in India in the form of
NIPL, on the basis that Nokia virtually projected itself in India
through NIPL and Mr. Hannu Karavirta, acted for both. Losses
incurred by NIPL and guarantees given by Nokia that it will not
dilute its shareholding in NIPL below 51% without written
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permission of Indian Telecom Operators was used as the main
basis to hold that Nokia was in a position to control and monitor

NIPL's activities.

(5) While upholding NIPL as a PE of Nokia, the Special Bench
observed that it did not matter that there was no direct evidence
for the control of NIPL by Nokia. For purposes of PE, what is
relevant is only the perception that NIPL was a projection of
Nokia, whether or not in fact and in truth its activities were being
controlled/ monitored by Nokia. Following discussion ensued on
this aspect: -

... We only meant to convey that because of the close
connection between the assessee and NIPL, it was possible to
look upon NIPL as a 'virtual projection” of the assessee in
India. We have in fact clarified in the same paragraph that
what matters is that there was scope for previewing the
assessee's soul in the body of NIPL and that it did not matter
that there was no direct evidence for the control of NIPL by the
assessee. For purposes of PE, what is relevant is only the
perception that NIPL was a projection of the assessee, whether
or not in fact and truth its activities were being
controlled/ monitored by the assessee. Our observations are
therefore confined to the question of PE. Otherwise, both the
assessee and NIPL remain separate corporate entities and
NIPL has also been assessed separately for its installation
income. Thus the observations in para 274(b) have no relevant

to what has been discussed in this paragraph.’

(6) Payment for supply of software was not in the nature of
royalty' because the same was for a copyrighted article and not

for a copyright. Further, software was held to be integral part of
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GSM equipment. Payment for supply of software was held not
taxable both under the provisions of the Act and under DTAA.

(7) Interest income from vendor financing was held to have been

correctly added.

(8) Following 3 activities were held to have been carried out by
NIPL, the PE of Nokia in India:

(a) Network Planning;

(b)  Negotiations in connection with the sale of equipment; &

(c) Signing of supply and installation contracts.

(9) 20% of the net profit determined on the basis of the global
net profit of Nokia (10% towards signing of the contract and 10%
towards other two activities) was attributed to the PE in India.
This margin was directed to be applied on the Indian sales of
Nokia (clarified by the Special Bench of the ITAT to mean

revenues arising from supply of hardware and software).

7. The substantial question of law admitted by the
Hon'ble High Court and the final conclusion/answer given by

the Hon’ble Court can be tabulated in the following manner:-

Revenue Appeals before Hon’ble High Court (lead case ITA 512/2007)

Substantial Question of Law admitted by Hon’ble

High Court Conclusions

Q1. Whether on a true and correct interpretation of
section 9(1 )(i) of the Income-tax Act, the
Respondent can be said to have a ‘business | Decided in favour of assessee

connection’ in India in the form of a Liaison Office? (Para 23 of HC Order)

Q2. Without prejudice, whether the respondent has
a ‘permanent establishment’ in India because of its

Liaison Office within the meaning of the relevant

provision of DTAA between India and Finland?
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Q3. Whether any part of the consideration for
supply of software stated by the Respondent to be
integral to the equipment is taxable as ‘royalty’

either under section 9(l)(vi) or the relevant provision

Decided in favour of assessee
(Para 30 of HC Order)

Q4. Whether on facts and in law without prejudice,
the Tribunal is correct in law in attributing only
20% of the Global Net Operating Profits to the PE in
the form of NIPL (Nokia India Put. Ltd.) a subsidiary

Issue remitted back to AO (Para
31 of HC Order)

Q5. Whether on facts and in law interest under

section 234B is leviable?

Decided in favour of assessee
(Para 30 of HC Order)

Assessee Appeals before Hon’ble High Court (ITA 1137 & 1138/2007

Q1. Whether on a true and correct
interpretation of the relevant DTAAA the
Tribunal’s reasoning is right in law in holding
that NIPL, (the subsidiary of the Appellant) is a

permanent establishment?

Q2. Whether the Tribunal was right in law in
holding that a perception of virtual projection of
the foreign enterprise in India results in a

permanent establishment?

All these Issues have been
remitted back to ITAT (Para
38 of High Court order)

Q3. Whether prejudice, if the answers to Q.1 &
Q.2 are in affirmative, is there any attribution
of profits on account of signing, network
planning and negotiation of offshore supply
contracts in India and if yes, the extent and

basis thereof?

Q4. Whether in law the notional interest on
delayed consideration for supply of equipment
and licensing of software is taxable in the
hands of assessee as interest from vendor

financing?

8. In so far as business connection in India or having a

permanent establishment (PE) in India in form of a Liaison
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Office (LO) has been decided in favour of the assessee, that is,

LO does not constitute any ‘business connection’ or PE of the

assessee in India. Likewise, the consideration for the supply

of software which was taxed under the head “royalty” had also

been decided in favour of the assessee. The question of law

admitted by the Hon'ble High Court in assessee’s appeal and

the issues which have been remanded back to the Tribunal,

have been dealt by the Court in the following manner:-

“34.

We may recapitulate that there are four contracts which

have been referred to in the orders of the authorities below. The

same are:

ii.

iii.

.

Supply contracts between the assessee and various

customers.

Installation Contracts between the Indian subsidiary and
the customers directly. Only two contracts with Modi
Telstra and Skycell executed in February and March,
1995 were separate from the supply contracts and
installation portion was assigned to the Indian subsidiary

with the consent of all concerned.

Marketing support Agreements dated 19.4.1996 and
6.11.1997 between the assessee and its Indian

subsidiary, and

Technical support agreement between Indian subsidiary

and the customers.

Whereas the marketing support ensures to the benefit of the

assessee the technical support ensures to the benefit of the

Indian customer, the technical support is in respect of the
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projects installed and has nothing to do with the supply contract.
The consideration accruing or arising under the contracts
already assessed in the hands of the Indian subsidiary and
there is no adverse action in respect thereof. The technical
support agreement referred to supra has not even been referred
to by the authorities below in support of any of the allegations.
Only general or loose reference has been made by the Tribunal.
The dispute hence only pertains to the consideration under the
Supply Agreement entered between the assessee and the

various customers.

35. It was the submission of Mr. Syali that although the
Tribunal held that with the Indian subsidiary there was a
business connection, they did not go into the issue of how much
income can be attributed to the activities carried out in India
because that analysis was only made in respect of the
subsidiary constituting a PE. Even though a business connection
exists, if there is no income accruing or arising directly or
indirectly through or from that business connection in India,
nothing can be taxed in the hands of the assessee. It was the
argument of Mr. Syali that Section 90(2) of the Act clearly
stipulates that the treaty regime can be opted if it is more
beneficial to the assessee and, therefore, it was necessary to
ascertain as to whether any income was attributable to the PE. It
was argued that no such income could be attributed to PE in
India and these aspects were not correctly appreciated by the
Tribunal. Learned Senior Counsel submitted that the conclusion
arrived at by the Tribunal was erroneous as it was based on
various factual errors has crept in the orders of the lower

authorities. According to him, the factual errors of the orders of
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the AO were specifically pointed out in the submissions to the
CIT (A) and specific grounds were also taken before him which

are as under:-

(i) The Indian subsidiary was executing contracts on behalf of
the appellant through its employees.

(ii) All the contracts with the operators were signed in India.

(iii) The employees of Indian Office (LO) were compensated
by some other entity.

(iv) From 1996 onwards all the expenses of Indian office

were shifted to the Indian subsidiary.

(v)  The employees of the Indian office were responsible for

execution of the contracts with operators.

(vi) No compensation was paid to IC for marketing and

support services prior to 1997.

(vii) PSC was set up in India to supervise the supply contract

with TATA.

(viii) Certificate of acceptance was signed by Indian

subsidiary on behalf of the appellant.

(ix) The appellant has accepted that the license of

customized software is not sale, but royalty, and

(X) The appellant has actually earned interest from Vendor
Financing and on account of delayed payments by the

operators in the relevant previous year.

36. Mr. Parasaran, learned ASG appearing for the Revenue
could not controvert the aforesaid pleas of Mr. Syali. We find that
the aforesaid errors on facts have crept in. It is primarily for the

reason that the Tribunal had taken the facts in the case of
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Ericsson case and on the presumption that those facts were
common the case of Nokia as well and the legal questions in the
appeals of Nokia were decided therefore the actual inaccuracy
has crept in the fact findings of the Tribunal. We find justification
in the argument of Mr. Syali that the clear cut impact of such
assumptions is evident from the fact that findings (i), (iv), (v) and
(vi) are all suppositions in the absence of appreciating that there
was a marketing support agreement in operation from 1.1.1996
to the 31-12.1996. Even as per the AO after the later agreement
of 1997 there is no allegation made as regards shifting of
expenses, no compensation paid to Indian subsidiary, etc. in
other words, once there was an agreement the issue only
revolved on the nature of the agreement. Once it is accepted that
the position in 1997 and 1996 is pari-materia, there will not

remain any such allegation.

37. We would like to record that the CIT (A) proceeded on the
basis that Indian subsidiary incurred huge loss and the parent
assessee was aware of its profitability. The CIT (A) also
observed that since NPL was 100% subsidiary and the assessee
had wide experience in this area of business, it is logical that a
transaction between the assessee and the Indian subsidiary did
not occur at arm's length. Mr. Syali argued that there was no
basis for drawing such inference and at the time of arguments,
the learned ASG conceded that there was no evidence to support
that losses were absorbed by the Indian company. Again,
pertinently, the Tribunal also observed that NIPL could be
considered PE of assessee in India being subsidiary as it is the
virtual projection of the company in India. Further, the accounts

of the Indian subsidiary show that the "company incurred huge
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losses as it was not compensated properly for the installation
work carried on by it. In the opinion of the ITAT since it was a
wholly owned subsidiary, the assessee would have direct and
complete control over the activities of this subsidiary. The

learned ASG also conceded that it was not correct.

38. As we find that the order of the Tribunal is based on many
factual errors which are even accepted by the Revenue before
us, it would be appropriate to refer the matter back to the
Tribunal for fresh consideration on the issues as to whether the
subsidiary of the assessee would provide business. connection
or is Permanent Establishment and even if it is so, is there any
attributes of profits on account of signing, under working,
planning and negotiation of off-shore supply contracts in India. If
yes, to what extent and basis thereof. Likewise, the question of
notional interest on delayed consideration of supply of
equipment and liaisioning of software taxable in the hands of
assessee as interest from vendor financing would be considered
afresh. The appeals of the assessee are thus disposed of with
the aforesaid direction remitting the case rack to the Tribunal for

fresh consideration on these issues.”

0. From the aforesaid observations and the directions of
the Hon'ble High Court, the scope of adjudication by this

Tribunal is limited to following questions:-

(a) Whether the subsidiary of the assessee (NIPL) would
provide business connection? Or whether the same

constitutes a permanent establishment of assessee in India?

(b) And if the answer to above question is found to be

affirmative, then whether any attributes of profits on account
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of signing, network planning and negotiation of off-shore
supply contracts in India could be attributed to such

business connection/ permanent establishment.

(c) Whether notional interest on delayed consideration of
supply of equipment and licensing of software taxable in the

hands of assessee as interest from vendor financing.

10. We shall now first take up the key issue, whether the
Indian Subsidiary, Nokia India Pvt. Ltd. (NIPL) constitutes PE
of Nokia Networks OY in India and/ or whether the said
subsidiary would provide business connection in India. First
of all, we have to analyse the case of the Assessing Officer.
The primary case of the AO qua the Indian subsidiary was
that, it constitutes a Dependent Agency Permanent
Establishment (DAPE) of the assessee in India. However, the
finding of the Assessing Officer is scattered at various places
where he has taken into account several facts and has mixed
up the entire concept of PE in as much as while holding LO as
a PE, at the same length and based on same material facts
has treated NIPL as a PE of assessee in India. In so far as the
LO is concerned he has treated it to be a fixed place PE,
however so far as Indian subsidiary is concerned he has
treated it to be a DAPE. We shall discuss in brief the relevant
observations made by the learned Assessing Officer and
analyse his finding with factual clarification and analysis
based on material placed on record, which has been
extensively referred to during the arguments raised by the

parties before us.
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Findings in the assessment order:

11. At page 2 of the assessment order, Assessing Officer
has noted that assessee has supplied hardware and software

to the following companies under following contracts:-

(a) BPL US (West) Telecommunication Services Pvt. Ltd. 26.06.1996

(b) Fascel Ltd. 2.06.1996
(c) Tata Communications Ltd. 15.06.1996
(d) Evergrowth Telecom Ltd. 17.10.1996
(e) Modi Telstra India Ltd. 23.3.1995
(f) Skycell Communication Ltd. 17.2.1995
(g) Supreme No written contract

The details of these are available at page 203 of the paper
book filed by the assessee which also provides the details of
the persons who has signed these supply contracts with
Indian customers. From the details given at page 203, it
emerges that contracts with Modi Telstra India Ltd. (pages
128 to 174) and Skycell Communication Ltd. (pages 175 to
348), were signed by Mr. Hannu Karavitra in the capacity of
Country Manager employed in LO and contract at serial nos.
(a) to (d) were signed by the expatriates who were the
employees of the assessee company. As noted by the Hon'ble
High Court also the LO was opened in the year 1994 when
Mr. Hannu Karavitra was a country manager, therefore, the
two contracts signed in the month of February, 1995 were
signed by Mr. Hannu Karavitra in the capacity of Country
Manager of the LO and why this vital fact is relevant shall be

discussed in detail in the later part of the order. The
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Assessing Officer while rejecting the assessee’s claim that its
income arising from offshore supply of hardware and software
were not taxable in India since there was no PE of the

assessee in India, he has proceeded with following premise:-

i) In fact the project was turnkey project and the assessee
has divided these contracts for its own convenience and to

avoid its taxability in India.

ii) Nokia Telecommunications OY has a permanent

establishment in India in the form of its Indian Office.

iiij The assessee has an Indian Subsidiary which is a

dependent agent PE.

iv) The software has been supplied under a license and it has
not been sold and therefore, the income is in the form of

‘Royalty’.

v) The Indian company has not been compensated properly

for the services rendered by it to the assessee company.

vi) The value of installation contract in many case is lower
than the normal cost of installation as prevalent in the

market at that time.

12. In so far as the issue of turnkey/composite contract
referred to at various places by the Assessing Officer, the
same are no longer matter of adjudication, because they had
been made in reference to Modi Telstra contract which have
been discussed in the context of LO being PE in India and
this matter has attained finality from the stage of the Hon'ble
High Court, that is, LO has held to be neither having business
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connection in India nor having any kind of PE in India in

terms of Article 5.

13. However we shall briefly discuss certain facts which
has been noted by the Assessing Officer qua the LO in India
so as to constitute it as a fixed place in PE but has been also
harped upon the department for NIPL also. In the assessment
order, the Assessing Officer’s observations can be

summarised in the following manner:-
(a) The LO was opened in 1994;

(b) Mr. Hannu Karavirta was the country manager and has

signed the accounts of the LO;

(c) In the year 1994 he has signed the balance sheet as country

manager;

(d). He has signed the contracts on behalf of the assessee on

17.2.1995 with Skycell;

(e) This clearly establishes that the Indian office (LO) was a
permanent establishment of the assessee where employees

were signing contracts on behalf of their principals;

(f) Same person Hannu Karavirta was the country manager of
the LO and subsequently he was the managing director of the
Indian subsidiary in 1997-98. This fact proves beyond doubt
that the Indian office was not merely a liaison office but a
proper office where contracts were signed and terms

negotiated,;

(g) While working in India Hannu Karavirta was receiving salary

from assessee;
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(h) Without prejudice to holding that NIPL was a DAPE of the
assessee, the AO had observed that the Indian office (LO) was a
fixed place PE being a place of business of the assessee and

was marketing the assessee’s products;

(i) The LO provided an interface between the customer and the
assessee and also the office of the LO was co-located with that

of NIPL;

(j) LO was also a fixed place PE, because before the contracts
were signed a number of expatriates came to India, stayed in
India and carried out network planning and they were also
involved in negotiation with various customers and interacting
with them on a regular basis. This would not have been
possible with the assessee having a fixed place of business in
India which was the liaison office together with the office of the

Indian company;

(k) The Managing Director of NIPL has confirmed in his
statement recorded during the course of assessment that
various kinds of administrative support was provided to the

visiting expatriate employees of the assessee;

() Hannu Karavirta signed contracts on behalf of the assessee
as well as the Indian company as he was the country manager
of NIPL from 1.2.1994 to 31.12.1994 and Managing Director of
NIPL 1.1.1996 to 31.7.1999.

In so far as the employees’ details of Mr. Hannu Karavitra
which has been extensively referred to by the learned
Assessing Officer, we find that his employment details in NIPL
and the periods as well as designation of his employment are

contained at page 369(10) (of the paper book of volume III)
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which reveals that he has been employed as country manager
in LO from 01.02.1994 to 31.12.1994 and thereafter from
01.01.1995 till 13.12.1995 he was not employed with Indian
company. He was employed with a NIPL as its managing
director from 01.01.1996 to 31.07.1999. Mr. Hannu Karavitra
has signed the Modi Telstra contract on behalf of the assessee
on 23.03.1995 and Skycell on 17.02.1995 on which point of
time he was not employed with NIPL. There is also an
observation in the assessment order that he was the country
manager of NIPL from 01.02.1994 to 31.12.1994, which fact
is divorced from the material facts as NIPL itself came into
existence only from 23.05.1995 and hence he could not have
been employed with the Indian Company. There is also a
reference of assignment letter dated 24.05.1995 signed by Mr.
Hannu Karavitra whereby off shores services were assigned to
NIPL and at that time he was employed with LO and not with
Indian Company. In any case the assignment was from the
assessee to the Indian company. The Assessing Officer has
further observed that Mr. Hannu Karavitra was representative
of the assessee as well as the Country Manager of NIPL from
where he has tried to draw an inference that the assessee
through its employees constitutes a PE in India. But nowhere
Assessing Officer has tried to bring out on record that after he
became the managing director he has signed any supply
contracts on behalf of the assessee in India. The details of
supply installation contracts and after sales services

contracts which have also been given at page 19 of the
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Name of customer Supply Installation After sales service
Tata Telecommunications| Nokia Finland | Nokia India Nokia India
BPL US Nokia Finland | Nokia India Nokia India
Evergrowth Telecom Nokia Finland | Nokia India Nokia India
Modi Teslstra Nokia Finland | Nokia India Nokia India
Skycell Nokia Finland | Nokia India Nokia India
Fascel Nokia Finland | Nokia India Nokia India

From the aforesaid installation contracts and the dates of the
contracts as noted earlier, it emerges that the expatriates, i.e.,
the employees of the assessee who have been visiting India
and doing network planning, negotiating and signing the
contracts on behalf of the assessee were in the context of the
LO and after the NIPL was incorporated entire installation
activities and after sales services have been done by NIPL.
Since LO has already been held to be not constituting a PE by
the earlier Special Bench and also confirmed by the high
Court, ostensibly the same does not have any relevance while

deciding the issue of PE qua the Indian subsidiary (NIPL).

14. Learned Assessing Officer has also extensively quoted
the statement of the Managing Director recorded by him that
administrative support services were provided to the visiting
expatriates of the assessee, but as clarified by the Ld. Counsel
before us that same has reference in the context of the
position after 1996 when the marketing agreement was signed

between the assessee and NIPL. One of the main contentions
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of the Ld. Counsel has been that NIPL only provides support
services, like telephone, fax, conveyance, etc. The copy of the
statement of the MD of NIPL has been placed by the learned
CIT-DR in the paper book filed before us at pages 20 to 24
and from there it has been tried to canvass before us that,
nowhere in the said statement has he admitted that NIPL has
entered into any kind of supply contract of equipments on
behalf of the assessee nor has it made available any place
leave alone fixed place to the expatriates (employees of the
assessee company). Analysis of the statement of the Managing

Director of NIPL shall be dealt in the later part of this order.

15. Now in so far as the facts noted by the AO qua the
Indian subsidiary so as to constitute a PE, first of all,
Assessing Officer has noted that it is wholly owned subsidiary
of assessee and it is a DAPE of assessee. At page 15,
Assessing Officer further records that the LO though was
opened in 1994, but during the year under consideration, the
assessee spent amount of Rs.3 crores on rent and no salary
or perquisite have been charged to the LO which means that
employees where compensated by some other entities. He also
notes names of some 10 employees of the LO from where he
deduced that these were the employees of the LO but salary
were being paid through NIPL and it was on paper only that
these were shown as separate companies but actually the
Indian company was nothing but the extension of the
assessee. He further noted that in the accounts of the LO for

the period ending on 31st December, 1995, there was an
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expenditure of Rs.5 crore on the LO, but suddenly from 1996
onwards the expenditure has been shifted to the Indian
company and the Indian company has not got any
compensation for the same. This shows the close business
connection between the subsidiary and the assessee. He
further observes that during the Assessment Year 1998-99
the assessee had signed a marketing agreement with the
Indian company, i.e., NIPL and as a part of this contract, NIPL
was to provide consultancy and advisory services as well as
commercial and industrial information to the assessee and for
coming to this conclusion he has extensively referred to
clauses of the said Agreement. He has also observed that
Indian company which was reimbursed on cost plus basis
(cost plus 5%) was not in accordance with industry norms
and was also not based on arm’s length principle. While
examining the NIPL to be a DAPE of the assessee, he observed
that the Indian company provided all services like market
development, customer meetings, customer interactions and
many other services but the company was not compensated
by the principal, i.e., assessee and also NIPL provided space
for expatriates in as much as it provided telephone and fax
facilities for which NIPL did not charge the assessee. However,
at the same breath the Assessing Officer has admitted that
foreign expatriates have been coming for signing of contracts
and meeting their customer during the network survey and
planning which cost was absorbed by NIPL and nothing was

charged from the assessee. The AO has further observed that
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employees of the Indian office were providing marketing
services during the year and were also responsible for
execution of the entire contract. He also held that the
employees of the Indian company were accompanying the
expatriate employees during the meetings with the customers.
This fact particularly assumes great significance as the
assessee has been strongly contending that it was the
expatriate employees of the assessee who were visiting India
for negotiations and signing of contracts and the Hon’ble High
Court too while remanding the matter had directed this
Tribunal to determine the PE exposure in respect of NIPL for
signing, network planning and negotiation of contracts. Such
an observation of the AO that these activities were being done
by the visiting expatriates would be relevant in deciding the
NIPL being a fixed place PE or DAPE of the assessee.
Thereafter, the AO refers to a statement of the managing
Director of NIPL and from this statement, the AO concludes
that from 1.1.1997 rent was also not paid by the LO and the
same was taken over by the Indian office (NIPL) and thus he
concludes that the Indian company has completely absorbed
the cost on behalf of the assessee. From page 21 onwards of
the assessment order, the AO highlights his reasons for
treating NIPL as DAPE of the assessee, which in sum and

substance can be summarised as under:-

a) NIPL is a dependent agent as per the provisions of the
DTAA. Although it has concluded contracts with various

cellular operators for installation and service, it becomes
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the non-resident responsibility to get the contracts
executed by the Indian company. The Assessee has
issued guarantee to Indian customers that it will get the
contracts executed by NIPL; and assessee has assured

that it will not dilute its equity in NIPL less than 51%.

b) Contracts provide that installation work will be done by
the Indian company and any notice under the installation

contracts should also be sent to the assessee.

c) All the contracts are signed in India and the employees
of the Indian company have attended meetings at the
time of finalisation of such contracts and have signed the

contracts as witnesses.

d) Responsibilities of the assessee in respect of
minimisation of container detention charges were taken

over by NIPL.

e) Assessee has given a 12 month warranty and warranty
services were being provided by Indian company’s

employees.

f) Clause 8.2 referred to by him at page 23 of the
assessment order refers to an independent arrangement

between NIPL and TATA Cellular.

j) Expatriate employees of NIPL were responsible for
installation work, who were employees of the assessee or
its associates and this proves that the assessee was to
provide necessary assistance, information, knowledge and

expertise to do the installation work.
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k) NIPL has made a loss and has not been paid any
compensation by the assessee and this proves that NIPL
was dependent agent of the assessee.

1) The Indian company is dependent on the assessee as
the assessee has total control over the management and
affairs of the Indian company.

m) The most important factor to prove that the Indian
company was a DAPE of the assessee that it signs the
acceptance test certificate. This clearly shows that the
contract does not get completed till it gets accepted by the
purchaser. These facts prove that the contract is actually
executed by the Indian company as a nominee of the

asSSESSEe.

n) On page 30 of the order the AO held that the
contention of the assessee that title has outside India

cannot be accepted.

0) Assessee has provided project steering committee to
monitor.

p) Acts of the Indian company are binding on the
assessee.

q) Another important factor is the person who has signed
the contracts on behalf of the Indian company and the
assessee on 25.6.1996, that is, he has signed between
NIPL and BPL US (West) and the same person has signed
a letter dated 24.5.1995 assigning the contract on behalf
the assessee to NIPL. The installation contract dated

23.3.1995 between Modi Telstra and assessee has been
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signed by the same person. He was the authorised
signatory of both the LO as well as the Indian company;

r) The Indian company has worked wholly and exclusively
for the assessee and provided installation services to

customers whom the assessee had supplied equipment.

In view of the aforesaid reasoning, AO has held NIPL to

be PE of assessee in India.

Findings of CIT (Appeals):

16. Ld. CIT(A), first of all in the context of assessee having
a business connection in terms of Section 5 r.w.s. 9 of the Act
had made his observations in paragraph 5.2 of his order,
which for the sake of ready reference is reproduced herein

below:-

“We may now proceed to decide whether income accrued or
arose to appellant in India under sec. 5 or it can be deemed
that it accrued or arose to it u/s 9, Section 5 speaks of the
situs of accrual of income, but it does not provide any
guideline to decide the situs. The cases on the issue also do
not lay down any firm guidelines. The general proposition is
that the place of formation of contract, the place of activities
and all other attendant circumstances need to be taken into
account for deciding this matter. The place of signing of the
contract may not be conclusive of the matter. Similarly, the
place of the carrying on the contract may also not be
conclusive in this behalf. When we look to assessee’s
operation in India, it can be said that it sold goods to the

Indian operators. It had a branch office in India for carrying
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out marketing operations. Its employees came to India with a
view to design the GSM and thereafter the contracts for sale of
goods and licensing of software were made. The responsibility
of the assessee did not stop there. The Indian operator had a
right to make visual inspection of the equipment stored in
India in appellant’s warehouse or the warehouse of IC. The
idea was to check whether there was any damage to the
goods in the course of transportation. If such a damage was
visually noticeable, the appellant was required to replace the
damaged goods. This means that the transportation risks in
the goods were not passed on to the Indian buyers’ at the
foreign port. Therefore, the case of Mahabir Commercial Co. is
not applicable to the facts of this case. The reason is that in
that case that the bill of lading was taken in the name of seller
to secure payment. In the instant case, the appellant was
responsible for safe passage of the goods in transit and,
therefore, it cannot be said that all risks in goods were
transferred to the Indian operators at the foreign port. Further,
as seen from the agreement, the contract was not merely a
contract for sale of goods. It was a contract for setting up GSM
for the Indian operators. It is no doubt true that the installation
work assigned to and undertaken by the IC. However, the Ld.
A.O. has reproduced in the assessment order, on pages 7 & 8,
a letter written by the assessee to Tata, in which the assessee
guaranteed the due and timely discharge and performance, in
accordance with the service contract of the IC, of all
obligations and liabilities of the IC. Not only that, it also
confirmed its plan and intention to provide all assistance to IC
in the event that it should be required at any time, in another

letter reproduced on pages 8 & 9 of the order. The assessee
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had also undertaken that so long as the agreement remains
not performed, the stake of the assessee in the IC will not be
reduced below 51% without the written permission of the
Indian operator. In this letter it was also held out that the
assessee has already provided or will provide to the IC with
all specialist resources, skill, training, documentation and
technical assistance, it may from time to time require in order
to meet its commitments. These letters clearly show that not
only the IC was a wholly owned company but it was under
close control and supervision of the assessee in regard to
conduct of its business. The A. O.’s observation that all the
employees and expenditure of the Indian office were shifted to
the IC should be taken in the light of these facts. On the basis
of those facts, it will not hard to conclude that the assessee
carried on business on continuous basis initially through it’s
LO and later through the IC. In its representation regarding
accrual or deemed accrual in India, the appellant as well as
the A. O. have mixed up the issues of business connection and
PE. We are presently on the issue of business connection or
accrual of income to the appellant directly u/s 5(2) and 9. All
the facts and circumstances suggest that the assessee carried
out business in India, which was not merely preparatory or
incidental in nature. The designing of the GSM is not the
incidental activity, without which the business of the assessee
could have been carried on. In fact it was the heart of the
activity but for which even the requirements of Indian operator
could not have been listed out. The requirements were worked
out on the basis of design and thereafter the equipment was
supplied and the software was licensed. The assessee always

had the presence of its office or the office of IC to aid it in its
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activities. Thus, it is not a bald case of mere sales. Many more
activities were required and done for setting up GSM for
Indian operators. Accordingly it is held that income accrued
directly to the appellant, u/s 5(2). and it also can be deemed
that income accrued to it through its office in India or the office

of IC in India."

17. Thereafter in paragraph 6.3 examining the taxability
under the DTAA and Indian subsidiary, NIPL is a PE in India,
he had made following observations in paragraph 6.3, which
again for the sake of ready reference are reproduced herein

below:-

“6.3 The assessee had also a wholly owned subsidiary in
India. It has been pointed out earlier that representation was
made to the Indian operators that the assessee would to
ensure that the installation contract was carried out fully by
the IC, and the assessee would fully support the IC in
discharge of its obligations under the contract. Not only that it
was also represented that the assessee will not dilute its
activity below 51% in the IC without the written permission of
the Indian operator. In view of these representations and the
counter undertakings given by the assessee and the IC, it
cannot be said that the IC acted independently in discharge of
its obligations under the contracts. In the course of appellate
proceedings a copy of the order in case of the IC was filed.
According to this order the company incurred book loss of
about Rs. 10 crore. Even if the depreciation of about Rs.3 crore
is ignored then the loss before depreciation would about Rs.8

crore. The IC had two streams of income, namely, commission



LT.As. No.1963 & 1964/DEL/2001

from the assessee under the marketing agreement and
installation charges from the Indian operators. The case of the
assessee was that in respect of marketing agreement, the IC
was compensated on cost plus 5% basis, which was claimed
to be reasonable. If this argument is taken to be correct, then it
can be said that the loss occurred on account of installation
contracts. In other words, it lends credence to the A.O.’s
assertion that the IC was not properly remunerated under the
contracts, guaranteed by the appellant and a part of money
that it ought to have got was diverted as sale proceeds of the
equipment. Nonetheless, even if this argument is rejected, the
fact is that the IC incurred substantial loss and, therefore, it
was not properly remunerated for the services rendered by it
either in respect of marketing agreement or in respect of
installation contract. The IC is a wholly owned subsidiary of
the appellant and, therefore, appellant was in the knowledge
of prices put on the installation contracts. It had wide
experience in this line of business and yet the IC undertook
business in a manner that it incurred substantial losses.
Therefore, it cannot be said that the transactions between the
assesse, the operator, and IC were at arms’ length. In fact the
agreements by the assessee with the Indian operators on one
hand and IC with the Indian operators on the other can be
said to have been arranged in a manner that loss would be
incurred to the IC. In view thereof, there is reason to hold that
the IC constituted the PE of the assessee and observed losses
on behalf of the assessee. In the context of these facts, it will
be difficult to hold that the assessee and the IC acted
independently in so far as their businesses are concerned and

it will more appropriate to hold that the IC merely acted at the
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instructions of the assessee in respect of installation and
marketing contracts. It was also the case of the assessee that
certain averments in Appendix 6 to the effect that Indian
subsidiary assumed responsibilities on behalf of the appellant
for timely supply of equipment were wrongly made. But no
evidence has been filed that the written agreement contained
inaccurate statements. We have also seen that the appellant
himself has taken up the responsibility on behalf of the
subsidiary company and has gone to the extent of holding out
that its equity will not be diluted below 51% till installation
contract is completed, except with written permission of the
Indian operator. This strengthens the view that the assertions
of the assessee in the (illegible) not correct. Accordingly, it is
held that the Ld. A.O. was right in holding that the appellant
had a PE in India through the office of the 1.C.”

18. Lastly, on the issue of attribution of income from supply
of equipment, Ld. CIT (A)’s finding in paragraph 7 is

reproduced hereunder:-

“7. Coming to the issue of the computation of income on sale of
hardware, the Ld. A. O. observed that the gross profit of the
assessee was 28.7% while the operating profit was 10.8% in
the year ended on 31.12.96. However, thereafter, without
assigning any reason he estimated the profit margin on sale of
hardware at 40% of the total sales. The view of the Ld.
Counsels was that the Indian Telecom Industry had been
passing through a bad phase in that period and Indian
operators were incurring heavy losses. The assessee was a

new entrant in this highly competitive market and it had to
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make significant initial investment for gaining market share.
Copies of P&L a/c for Indian tax purposes for financial years
1996-97 and 1997-98 were filed in the paper book as item 6
of section 3. This showed a loss of U.S. dollars 2,37,52,669 for
the year ended 31.3.97. The sales were shown at U.S. Dollars
1,57,51,991 . On the face of it, there appears to be something
wrong with the P&L a/c as direct costs were shown at U.S.
Dollar 2,10,24,054. This is in the context worldwide gross
profit of 28.7%. This P&L a/c was not substantiated with any
documents. Therefore, it is held that these accounts are not
reliable for the purpose of computing income from sale of
hardware. Accordingly, assistance of Rule 10 of the ILT. Rules
is taken to compute profit on the basis of global accounts. The
global accounts showed net profit of 10.8%, as mentioned by
the Ld. A.O. in the assessment order. Therefore, the net profit
is taken at 10.8%. The whole of this profit cannot be attributed
to Indian operations as activities regarding manufacture and
development of products etc. was undertaken outside India.
Therefore, the attributable to operations in India are taken at

5% of the sales to the India parties.”

19. The erstwhile Special Bench has held that so far as the
LO is concerned, it neither provided any business connection
nor constituted a PE of assessee in India, which matter as
reiterated above has attained finality from the stage of the
Hon'ble High Court. So far as the Indian subsidiary is
concerned (NIPL), Special Bench held that same was a virtual
projection of the assessee in India and hence, not only

afforded a business connection but also constituted
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assessee’s PE in India. On attribution of income, the erstwhile
Special Bench has held that only following activities were

carried out by assessee’s PE in India, viz.,;-

» Firstly, network planning;
» Secondly, negotiations in connection with sale of
equipment; and

» Lastly, the signing of supply in installation contracts.

After considering the nature of activities and citing various
judicial precedents the Special Bench was of the view that
20% of the net profit in respect of Indian sales needs to be
attributed to PE in the form of NIPL. It was on this final
conclusion both assessee and Revenue had gone in appeals
before the Hon'ble High Court which have been adjudicated in
the manner discussed above and also the issues which have

been remitted back to this Tribunal.

Arguments on behalf of the appellant/assessee:

20. Before us the learned counsel on behalf of the assessee,
Mr. Deepak Chopra submitted that the Hon’ble High Court
has directed with specific scope of examination by this Special
Bench for the fresh consideration as to whether Indian
subsidiary of the assessee would provide business connection
or is it’s PE in India; and if there is such business connection
or PE, then the attribution of profits and that to be only on
account of signing, networking, planning and negotiation of

off-shore supply contract in India. It is within this scope



I.T.As. No.1963 & 1964 /DEL/2001

circumscribed by the High Court, this Tribunal has to see
first of all, the issue of business connection under the
domestic law, i.e., whether the non-resident assessee was
taxable in India in respect of profits arising from off- shore
supply of telecommunication equipment to its customer who
are Indian cellular operators. In respect of assessee having
any kind of business connection in India, he strongly relied
upon the judgment of Hon'ble Delhi High Court in the case of
Nortel Network India International Inc. vs. DIT (2016) 386
ITR 353, for the proposition that even it is assumed that
there existed the business connection of assessee in India in
view of the Explanation to Section 9(1), then also, no portion
of the profits from off-shore supply could be brought to tax in
India giving the fact that no activity of off-shore supply was
carried out in India. He further referred and relied upon the
judgments of Hon'ble Supreme Court in the case of
Ishikawajima Harima Heavy Industries Ltd. vs. DIT (2007)
288 ITR 408 (SC); and CIT vs. Hyundai Heavy Industries
Company Ltd. (2007) 291 ITR 482 (SC). Relying on these
judgments, he submitted that if the taxability does not arise
under the domestic law, i.e., under the provision of Income
Tax Act itself, then there is no requirement to examine the
provisions of DTAA. In this context, Ld. Counsel has relied
upon the judgment of Hon'ble Delhi High Court in the case of
Linde AG vs. DIT, 365 ITR 1, wherein the Hon'ble High
Court has observed that DTAA do not contain any charging

provision by virtue of which income tax is levied, because tax
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is charged by virtue of Section 4 r.w.s. 5 and it is only in the
event that assessee is liable to pay tax under the Income Tax
Act that the question of examining, whether the assessee is
entitled to any benefit under the relevant DTAA would arise. If
an income is not liable to tax under the normal provision of
the Act then it would not be brought to tax only by virtue of
DTAA. He submitted that in the context of the LO, the Hon'ble
High Court in the case of the assessee on the issue of off-
shore supply of telecommunication equipment has held that
there is no business connection in India. The same principle
and ratio will apply in the case of NIPL also, because so far as
the off shore supply of equipment is concerned, NIPL had no
role to play at all. He submitted that one of the key allegation
of the Revenue had been that one of the employee of the
assessee company, Mr. Hannu Karavitra was the country
manager of the LO and was also the Managing Director of the
assessee company, who was negotiating the contract for
supply of equipments and not only that in the official capacity
of representing a NIPL, he has also carried out installation
activities. In this regard, he specifically clarified that Mr.
Hannu Karavitra was employed as a Country Manager of the
LO prior to the incorporation of NIPL in May, 1995 and when
he became the employee of NIPL from 1.1.1996 onwards, no
such negotiation of supply contract was undertaken by him at
all. The two contracts which were signed prior to
incorporation of NIPL were done by him on behalf of the

assessee in the capacity of Country Manager of LO and now
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that issue has been set at rest and there is no iota of evidence
that after the incorporation of NIPL, he has negotiated any
kind of contract for assessee for supply of equipment (i.e.,
when NIPL came into existence). The installation activities
and on shore services assigned to NIPL were carried out by
NIPL solely on principal to principal basis with Indian
customers and it is completely an independent activity for
which NIPL is subject to tax in India and assessee company
has no role whatsoever to such activities. He further
submitted that the supply of equipments made outside India
with independent customers and no part of it or any kind of
activity qua the supply contract was carried out in India so as
to hold that assessee had any business connection in India in
the name of NIPL. Thus, he submitted that under the

domestic law itself nothing can be brought to tax.

21. Without prejudice, he submitted that, in so far as the
issue whether there is an existence of a PE in the form of
NIPL, the scope of inquiry and examination in terms of Article
S of DTAA should be confined only to the issue of existence of
DAPE, because the entire case of the Assessing Officer vis-a-
vis NIPL is that, it is dependent agent of assessee and it was
in the context of LO that he has held that assessee had a
fixed place of business and hence it is a fixed PE in India. In
the context of a NIPL there was no such allegation of the
Assessing Officer that it constituted a fixed place for off-shore
business of the assessee in India. In so far as fixed place of

PE qua the LO, he reiterated that same now cannot be raked
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up in the present proceedings which is in pursuance of the
directions and the scope of remand by the Hon'ble High
Court. He submitted if in the case of LO such activities have
not resulted in fixed place of business or PE, then how the
same activities could be reckoned that NIPL will constitute a
PE of the assessee in India. Thus, the concept of DAPE has to
be seen and not the fixed place of PE. In the context of DAPE,
he submitted that one of the basic conditions in terms of
Article 5(5) is that, the dependent agent has habitually
exercised authority to conclude contracts in India in the name
of enterprise. Ostensibly from the facts, it is clearly evident
that at no point of time NIPL was negotiating or concluding
any contract for the supply of equipment in India for the
assessee which binds the assessee for honouring such
contract. Time and again, the Department has harped upon
the fact that the NIPL had an authority to conclude contract
which inference has been drawn from two supply contracts
signed by one, Mr. Hannu Karavitra who at that time was an
employee of LO and after incorporation of NIPL became an
employee of the Indian subsidiary who had also signed the
installation contracts on behalf of the NIPL. Clarifying this
aspect he submitted that the contracts which were signed by
him earlier only pertained to Modi Telstra India Ltd. and
Skycells Communication Ltd. which was prior to the existence
of NIPL and after he came into roll of NIPL, he did not sign
any contract with any Indian customer for the off-shore

supply. He has only signed installation contracts on behalf of
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the Nokia India. He drew our attention to page 203 of the
paper book, where the details of the supply contracts with the
Indian customers along with the details of persons signing the
same has been provided and from there he pointed out that
no such supply contracts were signed by the NIPL. Thus, the
basic condition contained in Article 5(5) that the dependent
agent has habitually exercises the authority to conclude the
contract does not get satisfied on the facts of the present
case. Nowhere in the assessment order or in the appellate
order there been allegation that NIPL has signed any contract
on behalf of the assessee so as to satisfy the condition of
Article 5(5). The only contracts which have been signed by the
NIPL are installation contract which were executed by NIPL
only. The Assessing Officer has tried to bring on record to
establish that NIPL was DAPE on the footing that it was in
complete control of the assessee and was subjected to its
instruction. He submitted that such an observation of the
Assessing Officer cannot be a relevant consideration for the
creation of PE under Article 5(5). Further clause (i) of Article
5(5) provides that where the activities of the agents are
restricted to the activities listed in Article 5(4), it would not
create a DAPE. Thus, where the activities of assigning of
contracts, network planning and negotiation of off-shore
contracts has been held to be preparatory and auxiliary in
nature, then it cannot said to have satisfied the threshold of
being DAPE under Article 5(5). Even otherwise also, he

submitted that the concept of “virtual projection” has no place
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while determining the DAPE under Article 5(5).

22. In so far as the contention of the Revenue that NIPL is
100% subsidiary of assessee and therefore, it is a PE of
assessee in India, he submitted that Article 5(8) of the India-
Finland DTAA specifically provides that mere control over the
subsidiary does not result in creation of a PE. Simply because
assessee is having a subsidiary in India will not ipso facto
constitute a PE. Thus, in terms of Article 5(4) r.w.s. Article

5(5) and Article 5(8), the NIPL cannot be reckoned as DAPE.

23. Coming on to the issue of fixed place PE under the
Article 5(1), Mr. Deepak Chopra submitted that, first of all, it
was never the case of the Department that NIPL constitutes
fixed place PE at all; and secondly, even if NIPL has to be seen
in the context of Article 5(1), then also on the facts and
material on record, it does not constitute a fixed place PE. The
reason being that, the essential test which has been laid
down now by the Hon'ble Supreme Court in the case of
Formula One World Championship Ltd. vs. CIT, reported
in 394 ITR 80 (SC), is that the place of the business should
be at the disposal of the assessee which is absolutely lacking
in the present case. The term ‘at the disposal cannot be
merely reckoned as giving an access of a place but such a
place should be ‘at the disposal’ of the enterprise, that is,
when the enterprise has the right to use the said place and
has control thereupon. No such evidence is brought forth that

office of the Indian subsidiary was at the disposal of the
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assessee qua its activity relating to supply contract. He also
drew our attention to various paragraphs appearing in the
said judgment and submitted that Hon'ble Apex Court after
referring to various commentaries of the eminent
international authors and the judicial precedents, have laid
down one fundamental principle that to ascertain as to
whether an establishment has a fixed place of business or
not, is that physically located premises have to be at the
disposal of the enterprise. Nowhere the Hon'ble Supreme
Court has given up the ‘disposal’ test while considering the
concept of a fixed place PE. The Hon'ble Supreme Court at
best has only diluted ‘permanency test’. This principle laid
down by the Hon'ble Apex Court has been further reiterated
and explained in detail in the subsequent judgment by the
Hon'ble Supreme Court in the case of ADIT vs. E-fund IT
Solution Inc. (2017) 86 taxmann.com 240.

24. In so far as the allegation of the Department that
employees of the assessee were carrying out the business of
the assessee in India is also misplaced, because the
expatriates which were present in NIPL office were working as
employees of NIPL only and were engaged in the business of
NIPL only, i.e., installation and marketing activities. He drew
our attention to details of employees given at page 369(9) to
369(11) of the paper book Volume-III, which contains the
details of expatriate employees which were present in India.
He submitted that they were working completely under the

control and supervision of NIPL. The designation of these
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employees clearly point out they were technical personnel
engaged in the activity of installation which was undertaken
by NIPL as an independent contractor. Nowhere is it borne
out from the record that any of the employees of the NIPL
were involved in any manner in the matter of either
negotiating the supply contract or sale of off-shore
equipments. The clarification regarding Hannu Karavitra had
already been given by him in detail and reiterated that
nowhere after he became the employee of NIPL; he had
assisted or carried out any function for the assessee qua

negotiation of contracts, networking or supply of equipments.

25. Again with regard to the allegation made by the
Assessing Officer that NIPL was undertaking marketing and
after sale services on behalf of the assessee, Mr. Deepak
Chopra submitted that the said services were performed by
NIPL under a separate and independent contract which was
under a ‘Service Agreement’ signed between the assessee and
NIPL on 19.04.1996 and 6.11.1997. He drew our attention to
page 137 of the paper book Volume-II and pointed out that
the service agreement makes it clear that NIPL was being
separately remunerated for such services at cost plus 5%
mark up and same was offered to tax in India. Though the
Assessing Officer and 1d. CIT (A) have held that such a
remuneration was on lower side but no material fact has been
brought on record that either it is below the market rate or
there was any transfer pricing reference for bench marking

such a transaction. Once remuneration is at arm’s length
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then such an allegation are baseless qua PE. Hence, this
allegation of the Department does not hold any ground.
Lastly, he submitted that the onus lies heavily upon the
Revenue to show that how the Indian company is a fixed
place PE for the assessee and nowhere it has been brought on
record or conclusively proven that either there was any fixed
place of business in the form of NIPL; or any such space was
made available to the assessee which could be said to be at
the disposal of the assessee. Again he reiterated the principle
laid down by the Hon'ble Supreme Court in the case of
Formula One World Championship Ltd. case and E-Fund IT
Solution and concluded by stating that, when NIPL does not
satisfy the test laid down by the Hon'ble Supreme Court for
the ‘fixed place PE’, then it cannot be held that there is any
fixed place PE in terms of Article 5(1) of the assessee in India

in form of its subsidiary, NIPL.

26. Coming to the issue of attribution of profits to such PE,
Mr. Chopra submitted that, if at all it is held that NIPL
constitutes a PE in India for the activities of signing, network
planning and negotiation of contract, then at the outset it
needs to be seen, whether the income arising to assessee from
off-shore supply of equipment is taxable under the Act or not;
and only if it is taxable under the Act, then only there would
arise question about its taxability under the DTAA as DTAA
does not contain any charging provision. The articles of the
DTAA are only relevant for the allocation of taxing rights in an

international transaction. He submitted in terms of section 9,
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nothing has arisen or accrued or deemed to have accrued in
India qua off-shore supply. He again reiterated the judgments
as referred to by him in earlier part of his submissions. He
further submitted that, on examination of Article 7, it is clear
that business profits of assessee can only be taxed in India if
the assessee has a permanent establishment in India and
that too only to the extent that such profits arise out of the
activities performed by such PE in India. In the present case
when assessee does not have a PE in India, then the basic
test for attributing business income remains unsatisfied in
the instant case. The activities that are now alleged to have
been carried out by Nokia India are the same as in the case of
the LO which have been held to be preparatory by the Hon’ble
Court. Even if it is assumed that the